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The Honorable Frank R. Lautenberg
United States Senate
506 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Lautenberg:

Thank you for your inquiry, on behalf of your constituents, Nicola Lepore, Bergen
County, New Jersey and Mary Lou Simon, Elwood, New Jersey, concerning the placement
and construction of facilities for the provision of personal wireless services and radio and
television broadcast services in their communities. Your constituents' letters refer to issues
being considered in three proceedings that are pending before the Commission. In MM
Docket No. 97-182, the Commission has sought comments on a Petition for Further Notice of
Proposed Rule Making filed by the National Association for Broadcasters and the Association
for Maximum Service Television. In this proceeding, the petitioners ask the Commission to
adopt a rule limiting the exercise of State and local zoning authority with respect to broadcast
transmission facilities in order to facilitate the rapid build-out of digital television facilities, as
required by the Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192,
the Commission has sought comment on proposed procedures for reviewing requests for relief
from State and local regulations that are alleged to impermissibly regulate the siting of
personal wireless service facilities based on the environmental effects of radio frequency
emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the Commission
twice sought comments on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your constituents' letters, as well as this response, will be placed in the record of all
three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

frl Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau



FRANK R. LAUTENBERG
bIFW !i8~Y

~nittd ~tat£s ~£nat£
-------------------4i.........IA~S~I-H::'NN~GflT'f:O~~.!-', ,qD~C:.-.;2~O~5~'O'l==43!'!lOe~2L--

Ms. Judith Harris
Director

-- Federal COnlmunications Commission
Office of Legislative Affairs
Room 808
19 ! 9 M. Street NW - u

VVashingto~D.C. 20554-0001

Dear Ms. Harris:

COMMmEES:

hOPRQPD! ATJONS

BUDGET

ENVIRONMENT AND PUBLIC WORKS

SMALL BUSINESS

HELSINKI COMMISSION

I am enclosing copies of correspondence I have received from New Jersey localities
concerned about the preemption of local and state restrictions on radio and television towers by
the Federal Communications Commission.

Please take my constituents' views into consideration as the Federal Communications
Commission reviews reply comments on the Proposed Rule Making MM Docket No.97-182, and
considers the matter of zoning authority in general.

Thank. you for your consideration of my request.

FRL\rmm
Enclosure

REPlY TO:

r·, BARRINGTON COMMONS
208 WHITE HORSE PJl(F
SUITES 1S-19
BAR",NGTON, NJ 08007 , 322
16091 757-5353
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BOROUGH OF NORTHV ALE
BERGEN COUNTY, NEW JERSEY

!N<DJU'ORA"TED 1916

116 PARIS AVENUE
767-3330

Nicola A. Lepore
Code Compliance Official
(201)767-8069
(20 I)767-9631 Fax

November 6, 1997

Senator frQ.i!k Lclutcubc:Lg
506 Hart Senate Building
Washington,D.C. 20510

Dear Senator Lautenberg:

We are writing you about the Federal Communications Commission and its attempts to

"preempt loca(zortill'g 6fc'e11ular:'radio"and TV fo'w-ersby making the FCC the "Federal
Zoning Commission" for all cellular telephone and broadcast towers. Both Congress and
the courts have long recognized that zoning is a peculiarly local function. Please
im_mediately contact the FCC a~d tell it to ~tGp the~c ct1"'arts v~'hich violate the il!t~iH 0f

Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC
was attempting to become a Federal Zoning Commission for such towers. Despite this
instruction from Congress, the FCC is now attempting to preempt local zoning authority
iri three diffcrcnt-rnleli'u\kings: ~ - ---- .

Cellular Towers - Radiation: Congress expressly preser.'ed local zoning authority o\er
cellular towers in the 1996 Telecommunication" Act with thp "Ql~ ~x<:epti0!l th2.t
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
by the FCC. The FCC is attempting to have the "exception swallow the rule" by using
the limited authority Congress gave it over cellular tower radiation to review and reverse

.. anyceHtilationirig declsio'i'iin' tlle'O .-~Cwnlcnldlnds is ·'tainted" by radiation concerns.
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it
can "second guess" what the true reasons for a municipality's decision are, need not be
oQund by the stated !"e~scns gi'/en by ~ wUrJ~cipahty and duesrl't CY"Crl ih;cd tv wdii ulIlii d

local planning decision is final before the FCC acts.



Some of our citizens are concerned about the radiation from cellular towers. We cannot
prevent them from mentioning their conce~rns in a public hearing. In its l1lIemakinQ.,-.the-

-.------ --- _.. _._- --"tCC-is saying that i[any ~iti~e'n raises this issue that this is sufficient basis for a cellular

zoning decision to immediately be taken over by the FCC and potentially reversed, even
if the municipality expressly says it is not considering such statements and the decision is
e8fllP"lctelyvalid UTI otlrergrOlinus, such--as the-liiWacT'6ffhetower on properiyvaTuesor
aesthetics.

Cellular Towers - Moratoria: RelHtedly the FCC is proPQSlr.g ~ mle b:~nr.ing- the
moratoria that some municipalities impose on cellular towers while they revise their
zoning ordinances to accommodate the increase in the numbers of these towers. Again,
this violates the Constitution and the directive from Congress preventinK the F<:CfrQffi

.oec()ming ii'Fe'aeraJZoiiing'Corllmlssiori'- . .

Radio/TV Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an
.artifi(:i~l limit of 2 !--ID-~-4S-cluj'3 {m--'ml:micipalities Lv c1d vn<l1ly··lucat -pemrtr·
(environmental, building permit, zoning or other)_ Any permit request is automatically
deemed granted if the municipality doesn't act in this timeframe, even if the application is
incomplete or clearly violates local law.._An<i the_ FCCs.nroDosed rule.would.. nre.'iellL

muniCipalities from consid~~T~g-the impacts such towers hav~ on property val~es, the
environment or aesthetics. Even safety requirements could be overridden by the FCC!
And all appeals of zoning and permit denials would go to the FCC, not to the local courts.

____ ~... •• • • __ • • .~... , __ ..... _, v • •.•• _~ •.•.•-- - - - - --- ---- ._-~..... . . ~ .. ~., ~-~ -~ -...----

This proposal is astounding when broadcast towers are some of the tallest structures
known to man -- over 2,000 feet tall, taller than the Empire State Building. The FCC
CJ~!IIl~Jhese changes..a.r.e .needed to ~How TV stations- tg·:'O'.vitcp. to High··-DefimhVii
Television quickly. But The Wall Street Journal and trade magazines state there is no
way the FCC and broadcasters will meet the current schedule anyway, so there is no need
to violate the rights of municipalities and their residents just to meet an ar.tiJicialc.te,!g1iI"!~,_

.. ' ..- - _.'-' . - - ~ .._..-.._.. __._. ---~ - ~

These actions represent a power grab by the FCC to become the Federal Zoning
Commission for cellular towers and broadcast towers. They violate the intent of
Cnngt.?-c;s.- ~he- ConstiP..!t!.gn.-ane-j*inciples- -of F:;dcru-lism. This is-- pGLiti(;ulaTI.y--tfiTt:-gi vt::rr-·-
that the FCC is a single purpose agency, with no zoning expertise, that never saw a tower
it didn't like.

" preaseao-thi-ee-ihingsiostoi)'theFCC:Fi~;t, write new FCC Chairman William Kennard
and fCC Commissioners Susan Ness, Harold Furchtgort-Roth, Michael Powell and
Gloria Tristani telling them to stop this intrusion on local zoning authority in cases WT

.. ----9-f.-.-l..ert;--MM-Docket"~7-;;-t%:Z--an'd OA: 96;:2T4'O~ seCond: Tain iri the ''Uear'Tofieague-
Letter" currently being prepared to go to the FCC from many members of Congress: and
third, oppose any effort by Congress to grant the FCC the power to act as a "Federal
Zonim~Commission"and..preemp.t local zoning authQ!"i~y -- .... - -_.__.---



The following people at national municipal organizations are familiar with the FCC's
pr~posed rules a."ld municipalities' objections to t~em: B:L"Tie Tabin ::t the I'!:lticn::!
League of Cities, 202-626-3194; Eileen Huggard at the National Association of
Telecommunications Officers and Advisors, 703-506·3275; Robert Fogel at the National
Association of Counties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 20i~293-'7330; and Cheryl Maynard at the American Planning Association, 202
872-0611. Feel free to call them ifyou have questions.

.. .1
veryuur;~ _
Nicola~pore
Zonini Official/Code Enforcement Officer

NAL:ib

cc: See Attached List



Dear Senator Lautenberg:

Senator Frank Lautenberg
506 Hart Senate Building

..... r,-:ashingtc'n,"'De--2-05l<T--"- - -- - - ---

PhoNe 609-561-0064
Fax 609-561-3031

November 13, 1997

rrownsliip ofMu{{ica
5Hfantic County

P. O. Box 317
Elwood, Newjersey 08217

Some of our citizens are concerned about the radiation from
cellular towers. We cannot prevent them from mentioning their

... c~~eY'ns-i:n --a' publ.ic..: h~aring. In its rulemakIng the FCC 1S say1ng'
that if any citizens raises this issue that this is sufficient
basis for a cellular zoning decision to immediately be taken over
by the FCC and potentially reserved, even if the municipality
cxprc331y 00.1'" it loS HUt,.. l.:UU::;.LUl:L.ing such scacemencs and che
decision is completely valid on other grounds, such as the impact
of the tower on property values or aesthetics.

......._ ...... We are··..ri·t·ing you- about-·the· Fede:Lal"Communicatiof!O:; COfIUU.i. =-=-.i. un- ---
and its attempts to preempt local zoning of cellular, radio and TV
towers by making the FCC the "Federal Zoning Commission" for all
cellular telephone and broadcast towers. Both Congress and the
court:.q ht=lvp 10r1a r'!cognized that zoning is .3. peculi~rl~l lc;c~l

function. Please immediately contact the FCC and tell it to stop
these efforts which violate the intent of Congress, the
Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly
reaffirmed local zoning authority over cellular towers. It told
the FCC to stop all rule makings where the FCC was attempting to
become a Federal Zoninq CQmmission_(Q~_such tOWp.rR. np~r;r~ the
instruction from Congress, the FCC is now attempting to preempt
local zoning authority in three different rulemakings.

Cellular Towers - Ragiation: Congress expressly prp'!'lF'rVpc1
local zoning authority over cellular towers in the 1996
Telecommunications Act with the sole exception that municipalities
cannot regulate the radiation from cellular antennas if it is
within limits set by the FCC. The FCC is attempting to have th~

"exception swallow the rule" by using the limited authorIty
Congress gave it over cellular tower radiation to review and
reserve any cellular zoning decision in the U.S. which it finds is
"tainted" by radiation concerns, even if the decision is otherwis~ .'
perfeccty - permissible. In fact, the FCC is saying that it can
"second guess" what the truE' reasons for a municipality's decision
are, need not be bound by the stated reasons given by a
municipality and doesn't even need to wait until a local planning .

. - _ .. _. - _. dt:l.:.i.::;.iuII 'is final 'befdr'e che r'CC acts. .

•----



... _-.~--_ .._-.--._---

. --------_._----------_.'---

Cellular Tower~ - Mora;oria: Relatedl~ t~e F~~ is proposing
-- ---a---:;:ulP.--ban.ning..--the--lXlOJ:&to.~t-ba_t.-.8_ome-·W.Jonl C.1PalJ.-t-l,es--~-Q.P.---·-----·

cellular towers while they revise their zoning ordinances to
accommodate the increase in the numbers of these towers. Again,
this violates the Construction and the directive from Congress

___. . ..P-t'_e..:v_e.nt.ing__t_be PD:._fr.om....be.ing.._a__ Eeder.aLZoning c:ommiSl'Licm. .__ --

Radio/TV Towers: The FCC's proposed rule on radio and TV
towers is as bad: It sets an artificial limit of 21 to 45 days for
municipalities to_act.on any. locaLoermit (environmentaL__ huildi na. _

up'ermit-, . zoning o·r other) ... Any permit request is automatically
deemed granted if the municipality doesn't act in this timeframe,
even if the application is incomplete or clearly violates local
J_a.w~,}mct the Fc:C-'_Slpr9PQs~(:t:r;1JlewQ\,lld prevent. muni_G_i.:Q~lJ_t.i_~o_m _
considering the impacts such towers have on property values, the
environment or aesthetics. Even safety requirements could be
overridden by the FCC! A.,d all appeals of zoning and permit
denials would go to the FCC, not to the local courts.- .."............... ~_ ....__ . - _..__._..._ . .__. . _-.-...._.. _.+'_ •..__'~' "' '•. .,r__-__ - . -._ •••• - .._-._--. -'.--- - ••• -_ .....'-.- _ •••-. ---.... -. - .•••• - - .... -----.-,,---- - ----.--

This proposal is astounding when broadcast towers are some of
the tallest structures known to man .- over 2,000 feet tall, taller
than the Empire State BUilding. The FCC claims these changes are

·-·----·-------·---nee-aea-""f5-arrbw-7rvstaE~ons--tOswIE-c-fi-Yo--I1ign·-ben:nItionTere"'-v.::....;:..i-s~i~o·..;.n-~-~-

qUickly. But The Wall Street Journal and trade magazines state
there is no way the FCC and broadcasters will meet the current
schedule anyway I so there is no need to violate the rights of

-----.-.--- ---'mnTn::i:p-a-l"it·te-s-----anc:t··-tnE'ftr---res laenEs--- jT.lst - To 'meer ari-artl t ~Ef-ar'---
deadline.

These actions represent a power grab by the FCC to become the
--------------. ---F-edeTdt-~nlng--Camnri1:fsi.-mr-t·oL""C"et lUlcl:"r-·to-wer-s-and·oroaacasr--Eowets-:~'-~-~

They violate the intent of Congress, the Constitution and
principles of Federalism. This is particularly true given that the
FCC is a single purpose agency, with no zoning expertise, that

- _..... ... , ·-·"·n-ever-··s·aw·a.. ·tower-·-tt· diu.'l-u<t-l-tl\.~·_.~- .' .... _. -" ---------- -- --------~-~-~ ..

Please do three things to stop the FCC: First, write new FCC
Chairman William Kennard and FCC Commissioners Susan Ness, Harold

.---_·_·---_·~-·-P-t:I:r-eht~et:- 'Roth-, tot ieha-e-l--P-owe-H:-'and -ffi-ar±'!l-'¥:cistalTi--tci:h!!'::l -t:trem--t..,..o.........--~-'
stop this intrusion on local zoning authority in cases WT 97-197,
MM Docket 97-182 and DA 96-2140; SEcond, join in the "Dear
Colleague Letter" currently being prepared to go to the FCC from

.. ..·-r_ ..,.-.-__ -.~....r~._ ·---~~£-~·_GeRg_);es8'~·-aflS--t*i~a/-..--0We-o-e-· -a-nrL
.·c-f--f~-·-ez~~---

to grant the FCC the power to act as a "Federal Zoning Commission"
and preempt local zoning authority .

•• • n __ --._._.---~h-e--f.Q.l-l-ow.i-ng--peop1--e---a-t----na·tA.-9n-a-l--ffiuniGipa,1-- 9-!'ga-ai 3at i-one arc€-
familiar with the FCC's proposed rules and municipalities'
objections to them: Earrrie Tabin at the National League of
Cities, 202-626-3194; Eileen Huggard at the National Association of

-------~_._--------------_._--



.' .... ' - -- ----

cc: (see attached list)

V~y~
Mary # Simon
TOwnSh\Yt' Clerk

Telecommunications officers and Advisors, 703 _506-3275; Robert
Fogel at: th~ N'ational..A::::::ociation of rounties. 202 -393 - 6226; Kevin
McCarty at the U.S. Conference of Mayors, 202-293-7330; and Cheryl
Maynard at the American Planning Associ .<ion. 202 - 812 - 0611 . Fee

l

free to call them if you have questions.


